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Tax 11.001 Definitions and use of te.rrns.. In this chapter, uniess
otherwise specified:

{3) “Consumers” are persons who purchase and use tangible personal
property, and sales to consumers are retail sales to which either the sales
or use tax applies. Resale certificates should not be accepted from con-
sumers,

(6) “Department” means the Wisconsin depariment of revenue,

(8) “Retailer” means a person who sells taxable tangible personal
property or a taxable service and who shalt comply with all requirements
tmposed upon retailers, including:

(a) Obtaining a seller’s permit for each place of business in this state;
(b) Filing tax returns and paying tax;

(c) Collecting use tax when applicable and remitting the tax with re-
turns; and

(d) Keeping proper records. (See Tax 11.92)
{12) “Tax” means the 4% Wisconsin sales or use tax.

{13) “Taxable”, “subject to the tax", “tax applies”, “the sale is tax-
able”, -~ (specific tangible personal property or a specific
service} is/are taxable”, or “the purchase of .. (specific
tangible personal property or a specific service) is taxable”, means that:
(a2) The sales tax applies to a sale of the property or service, measured
by the gross receipts from the sale; or .

(b) The use tax applies to the storage, use or other consumption of the
properiy or service sold, measured by the sales price,
History: Cr. Registat, January, 1978, No. 265, off. 2-1-78.

Tax 11,01 Sales and use tax refurn forms. {s. 77.58, Stats.} (1) For
fili_ng sales and use tax returns, the following forms shall be used:

{a) Fdrm S-010. Fdr oceasional sales of motor vehicles.

b'l(b) Form S-011. For occasional and non-Wisconsin sales of snowmo-
iles.

(c¢) Form 8-012 (also called “ST-12"). The monthly, quarterly or an-
nual return for each registered retailer and consumer holding a Wiscon-
sin seller’s permit. )

{d) Form 5-012A (also called “ST-12A"). The annual information
return for each registered retailer and consumer holding a Wisconsin
seller’s permit,

{e} Form 8§-013. For concessionaires. (Annual return),

{f). Form S-014. For concessionaires (single events) and temporary
sellers (limited) periods).

Regiater, December, 1980, No. 300
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(g) Form S-015. Fer occasional bingo sales.

(h) Form 8.174, For determination of taxable status of temporpry'
sellers and reporting of tax liability.

Register, December, 1980, No, 300
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(3) Exempr saLges. The following meals shall be exempt: (&) Health
eare facilities. Meals, food, food products, or beverages sold by hospi-
tals, sanitoriums, nursing homes or day care centers registered under ch.
48, Stats. (“Hospital” is defined in s. 50.33 (1), Stats. “Nursing Home”
is defined in s. 146,30, Stats, “Sanitorium’ means an institution for the
recuperation and treatment of victims of physical or mental disorders.)
However, if an affiliated organization sells such items, the exemption
shall not apply. For example, if the ladies’ auxiliary of a hospital oper-
ates 8 coffee shop on the hospital premises, although the ladies’ auxiliary
isa non%rlofit organization, the food and drinks sold at such coffee shop
are taxable,

(b} “Meals on wheels”. Effective on and after October 4, 1973, meals,
food, food products or beverages sold to the elderly or handicapped by
persons providing “mobile meals on wheels”.

(¢} Darmitory contracts. Meals, food, food products or beverages fuz-
nished under any contract or agreement by a public or private institu-
tion of higher education, effective for the fali semester of 1973.

(d} Groceries. Sales of the basic food items for human consumption
putrchased for the home preparation of meals. This includes sales of pre-
packaged ice cream, ice milk, sherhet or yogurt (pint, quart, gallon or
larger sizes) , whether prepackaged by the vendor or a supplier. Sales of
smaller sized containers of ice cream, ice milk, sherbet or yogurt, or
cones, sundaes, sodas, shakes and frozen chocolate bars made from these
products shall be taxable.

(4) SpeciAL srtuATIONS. (a) Specialty items. A seller engaged princi-
pally in the sale of taxable food may also be engaged in the sale of ex-
empt food. For example, a restaurant which specializes in serving pan-
cakes may also sell containers of its specially prepared syrup to take
" home. Sales of this syrup are not taxahle,

(b) Fund-raising events. When a charge to a customer bears little or
no relationship to the actual value of meals, food, food products and
beverages received, such as $100 per ticket for a fund raising dinner
dance, the tax shall be based on the reasonable value of the tangible
personal property and taxable services received by the customer.

Note: The Interpratations in this rule are effective under the genoral sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule,

History: Cr. Register, March, 1978, No. 287, eff. 4-1-78.

Tax 11.88 Mobile homes. (ss. 77.51 {7} (am), 77.53 (17), 77.54 (7}
and 77.61 (1) {a) and (c), Stats.) (1) MOBILE HOME AS PERSONAL PROP-
ERTY VS. REALTY IMPROVEMENT. A mobile home is personal property if it is
located in a mobile home gark or other place where the land on which
the mobile home is located is not owned by the mobile home owner. A
mobile home is a realty improvement if it is permanently affixed to land
owned by the owner of the mobile home, It is permanently affixed to the
land for sales tax purposes if the mobile home sits on a foundation and is
connsected to utilities. “On a foundation™ means it is off the wheels and
sitting on some other support.

(2} SALES OF MOBILE HOMES WHICH ARE REALTY IMPROVEMENTS. (a) The
sale of a mobile home and the land te which it is permanently affixed is
the sale of a realty improvement not subject to the tax. The sale of a
mobile home which is a'realty improvement on the land of the seller, and

Regloter, December, 1980, No. 300
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which is acquired by the purchaser for removal from the seller’s land for
permanent attachment to the purchaser’s land, is the sale of realty.

(b) If the seller of a mobile home as part of the sales transaction
agrees to permanently affix the home on a foundation on land owned by
the purchaser, the seller is a contractor-consumer engaged in improving
realty. Sales of mobile homes to such a contractor-consumer are subject
to the tax, but the gross receipts from the subsequent sate by the con-
tractor-consumer to the purchaser of the mobile home are not taxable.

(3) SALES OF MOBILE HOMES WHICH ARE PERSONAL PROPERTY. {a) By
dealers. A Wisconsin mobile home dealer’s gross receipts from the sales
of mobile homes which are personal property are subject to the tax,

{(b) By retailers who are not dealers. Retailers who are not mobile
home dealers shall not charge the sales tax on sales of mobile homes
which are personal property. Instead, the purchaser shall pay the tax as
described in sub. {4) (a), unless the transaction is exempt from the tax,

(c} By others. 1. The saies tax status of mobile homes that are per-
sonal property and that are purchased from persons who are not mobile
home dealers or retailers is as follows, and any sales tax due shall be paid
as described in sub, (4) (a): :

a. Exempt from the tax prior to August 1, 1977, regardless of length.

b. Taxable beginning August 1, 1977, though June 30, 1978, regardless
of length.

¢. Exempt heginning July 1, 1978, and thereafter if the mobile home
exceeds 45 feet in length exeluding the towing hitch.

2. Mobile homes transferred to the spouse, parent or child of the
transferor are exempt if the mobile home has been previously registered
or titled in this state in the name of the transferor and the person trans-
ferring is not engaged in the business of selling mobile homes.

{4) PaymenT oF TaX. (a) No mobile home may be registered in this
state unless the registrant presents proof that the sales or use tax has
been paid or that the registrant’s acquisition of the mobile home was
exempt from the tax, If the mobile home is purchased from a person
other than a Wisconsin mobile home dealer and is subject to the tax, the
purchaser shall pay the tax at the time the mobile home is registered
-with the department of transportation, division of motor vehicles,

{(b) A mobile home purchased outside Wisconsin which i3 required to
be registered under Wisconsin law is subject to the Wisconsin use tax,
However, a credit is permitted against the Wisconsin use tax for any
sales or use tax paid to the state in which the mobile home was
purchased.

(5) CONSIGNMENT SALES. When a mobile home dealer has possession
of a mobile home owned by another person {the principal), the dealer is
the retailer respensible for reporting tax on the transaction if the deéaler
maekes the sale without disclosing the identity of the principal to the
purchaser (see rule Tax 11.55). If the principal is disclosed to the pur-
chaser on the invoice or in the sales contract, the principal is the seller of
the mobile home and the tax on the transaction shall be paid under sub.

Register, December, 1980, No. 300
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(4) (a), provided the mobile home deaier does not take title to the mo-
bile home, If the dealer does take title, the dealer is the seller.

(6) DerintTioN, In this section “mobile home dealer” has the same
meaning as “mobile home dealer” as defined in s. 218.10 (3), Stats., and
a retailer is a person who has a seller’s permit issued pursuant to s, 77.62

(9), Stats. A mobile home dealer is one type of retailer.

Noto: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, unless otherwise noted in the rule.

History: Cr. Regiater, December, 1980, No. 300, eff. 1-1-81.

Tax 11.91 Successor’s liability. (s. 77.52(18), Stats.) {1) Dgscrip-
TION OF SUCCESSOR, (a} A purchaser or assignee of the business or stock
of goods of any retailer Hable for sales or use tax shall be personally lia-
ble for the payment of such sales or use tax if the purchaser or assignee
igils t?l withhold & sufficient amount of the purchase price to cover the

xes due.

-(b) If a corporation shall be created and shall acquire the assets of a
sole proprietor in consideration for the corporation’s capital stock, the
corporation is liable for the sales tax of the sole proprieforship.

_ () A surviving joint tenant shall not have successor’s liability for de-
linquent sales or use tax where the business or inventory passes by law to
the remaining joint tenant,

{(d) A financial institution or mortgagee who forecloses on.aloan to a
Ee};ailer owing delinquent sales or use tax shall not incur successor’s lia-
ility. '

(e) If a retail business or stocks of goods shall pass from A to B to C,
and B’s successor’s liability shall be unpaid, such Hability shall not pass
to C. The new successor, C, shall be liable only for B’s unpaid sales and
use tax. .

{f) Successor’s liability is not incurred in a sale by a trustee in bank-
ruptcy, in a transfer by gift or inheritance, in a sheriff’s sale, or in a sale
by a personal representative or special administrator,

" {g) If a financial institution or other creditor actually operates a busi-
ness which has been voluntarily surrendered by a delinquent debtor in
full or partial liquidation of a debt, the creditor is a successor. The credi-
tor is not a successor if it acquires possession of a business voluntarily
surrendered if it never operates the husiness and if its sole purpose is to
gell the business in its entirety at whatever price it can obtain to recover
its investment.

(2) ExTENT oF LIABILITY. {a) If there shail be no purchase price, there
shall be no successor’s liability.

(b} A successor shall be linhle to the extent of the purchase price. The
purchase price shall include:

1. Consideration paid for tangible property and for intangibles such as
leases, licenses and good will,

2. Debts assumed by the purchaser, or canceled by a creditor.
Register, December, 18580, No. 300
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(e) A successor shall be liable only for the amount of the tax lability,
not for penalties and interest. Although based on the predecessor's tax,
the suceessor’s liability shall not bear interest,

{d) A successor’s liability shall be limited to amounts owed by the
predecessor which were incurred at the location purchased. If the seller
operated at more than one location while incurring a total liability for all
locations, its liability incurred at the location sold shall be determined
ﬁtlld shall represent the amount for which the successor may be held lia-

e.

(e) Successor’s Hability is determined by law and shall not be altered
by agreements or contracts between a buyer and seller.

(3) PROCEDURES FOR PURCHASER, (a} A purchaser shall withhold a suf-
ficient amount from the purchase price to cover any possible sales or use
tax liability.

{b) The purchaser shall submit a written request to the department
for a clearance certificate. The letter requesting the certificate shall in-
clude the real name, business name and seller’s permit number ({if
known) of the prior operator. The department shall have sales tax re-
turns for all periods during which the predecessor operated before it can
issue the certificate,

(c) By statute, the department has 60 days from the date. it receives
the request or from the date the former owner makes its records avail-
able, whichever is later, but no later than 30 days after it receives the
request, to ascertain the amount of sales tax liability, if any. The depart-
ment shall within these periods, issue either:

1. A clearance certificate; or

2. A notice of sales tax liability to é)urchaaer and successor in business,
which ghall state the amount of tax due before a clearance certificate can
be issued and which shall be served and handled as a deficiency determi-
nation under s, 77.69, Stats.

{(d) The department’s failure to mail the notice of Hability within the
90 day period shall release the purchaser from any further obligation.

(4) DEPARTMENT'S COLLECTION PROCEDURES, {a) The department shall
first direct collection against the predecessor.

{b) Action against the successor shall not be commenced prior to an
action against a predecessor unless it appears that a delay would jeopar-
dize collection of the amount due.

(c) A demand fora suéeessor to pay a predecessor’'s tax liability shall
be subject to the right of appeal.

Note: The interpretations in this rule are sffective under the general sales and use tax law
on or after September 1, 1949,

History: Cr, Register, October, 1978, No. 260, off. 11-1-76; am. (1) (d} and (2) (b} 2, cr,
(1) {f) and {g), Register, December, 1878, No, 276, off, 1.1.78.

Tax 11.92 Records and record keeping. (ss. 77.62(13), 77.60(8),
77.61(4) {a) and (9), Stats.) (1) GeneraL. All persons selling, leasing or
renting tangible personal property or taxable services and every person
storing, using or otherwise consuming in this state tangible personal

Register, December, 1980, No, 300

S



DEPARTMENT OF REVENUE 184-9

Tax 11

property or taxable services shall keep adequate and complete records
so that they may prepare complete and accurate tax returns. These
records shall include the normal books of account ordinarily maintained
by a prudent business person, together with all supporting information
such as beginning and ending inventories, records of purchases and
sales, cancelled checks, bills, receipts, invoices (which shall contain a
posting reference), cash register tapes, credit memoranda (which shail
carry a reference to the document evidencing the original transaction)
or other documents of original entry which are the basis for the entries in
the books of account, and schedules used in connection with the prepa-
ration of tax returns. Such records shall show:

(a)} The gross receipis from sales of tangible personal property or tax-
able services, or rentals or leases of tangible personal property (includ-
ing any services that are a part of the sale or lease) made within Wiscon-
sin irrespective of whether the seller or lessor regards the receipts as
taxable or nontaxable,

(b} The basis for all deductions claimed in filing returns, including
resale and exemption certificates obtained from customers, Exempt
sales to governmental units and public schools need not be supported by
exemption certificates, if the supplier retains a copy of the exempt en-
tity’s purchase order. Sales to organizations holding a certificate of ex-
empt status (e.g., religious or charitable organizations) can be shown to
be exempt by recording the exemption certificate number on the seller’s
copy of the bill of sale. AH other exempt sales must be supported by an
exemption certificate signed by the purchaser and retained by the seller,
unless the merchandise s0ld is specifically exempted by statute regard-
less of use (such as groceries) . Documents necessary to support claimed
exemptions from tax lability, such as bills of lading and purchase or-
ders, must be maintained in a manner in which they readily can be re-
lated to the transactions for which exemption is sought.

(¢} Total purchase price of all tangible personal property or taxable
services purchased for sale or consumption or lease in this state.

(2} MicroFiLM RECORDS, Microfilm (including microfiche) reproduc-
tions of general books of account (such as cash books, journals, voucher
registers and ledgers) and supporting records of detail shall be accepta-
ble if the following conditions are met:

{a) Appropriate facilities are provided for preservation of the films
for periods required. .

(b} Microfilm rolls are indexed, cross referenced, labeled to show be-
ginning and ending numbers or beginning and ending alphabetical list-
ing of documents included and are systematically filed.

(c¢) Transcriptions are provided for any information contained on mi-
crofilm which may be required for purposes of verification of tax liabil-
ity.

(d) Proper facilities are provided for the ready inspection and loca-

tion of the particular records, including adequate projectors for viewing
and copying the records.

(3) RECORDS PREPARED BY AUTOMATED DATA PROCESSING (ADP) SYS-
TEMS. An automatic data processing (ADP) tax accounting system shall
have the capability of producing visible and legible records which will

Register, December, 1880, No. 300
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f)r%vgde the necessary information for verification of the taxpayer’s tax
iability. -

(a) Recorded or reconstructible data. ADP records shall provide an
opportunity to trace any transaction back to the original source or for-
ward to a final total, If detailed printouts are not made of transactions at
the time they are processed, then the system must have the ability to
readily reconstruct these transactions.

(b} General and subsidiary books of account. A general ledger, with
source references, shall be written out to coincide with financial reports
for tax reporting periods. Where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers shall also be written
out periodically. :

{¢) Audit trail and supporting documents. The audit trail shall be
designed so that the details underlying the summary accounting data
may be identified and made available to the department upon request.
The record keeping system should be so designed that supporting docu-
ments (such as sales invoices, purchase invoices, exemption certificates,
credit memoranda) shall be readily available.

Ad) Program documentation. A written description of the ADP por-
tion of the accounting system shall be available. Important changes, to-
gether with their effective dates, shall be noted in order to preserve an
aceurate chronological record. The statements and illustrations as to the
scope of operations shall be sufficiently detailed to indicate:

1. The apptlication being performed,
2. The procedures employed in each application.
3. The controls used to ensure accurate and reliable processing.

(4) Recorps reTENTION, The records shall be preserved and retained
for the 4-year period open to audit under s. 77.59 (3), Stats. If any agree-
ment is entered into to extend the 4-year audit period, the records shall
be preserved for that extended period. If a notice of tax determination
has been issued to the taxpayer by the department and if the taxpayer
files a petition for redetermination, the records for the period covered by
the notice of the tax determination shall be preserved and retained until
such tax redetermination has been finally resolved,

(5) Exammvation oF RecorDs. All records described in this section
shall be made available for examination by the depariment at its re-
quest,

(6) FAILURE TO MAINTAIN RECORDS, In the absence of suitable and ade-
quate records, the department may determine the amount of tax due by
using any information available, whether obtained from the taxpayer’s
records or from any other source, Failure to maintain and keep complete
and accurate records may result in penalties or other appropriate action
provided by law.

Note: The interpretations in this rule are effective under the general and use tax Iaw on or
after September 1, 1969, -

History: Cr. Register, July, 1977, No. 259, eff. 8-1.77.
Tax 11,93 Annual filing of sales tax returns. (3, 77.58 (), Stats.)
(1) A retailer holding & regular seller’s permit who during the previous
Register, Decomber, 1980, No. 300
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calendar or fiscal year had a sales and use tax lability not exceeding
$300 will be notified by the department of the option of filing one sales
and use tax return for the following year or of continuing to file returns
on a guarterly basis. Retailers who elect filing one return a year shall
notify the department of that election.

(2) Returns and payments of retailers reporting on an annual basis
shall be due and payable on the iast day of the month following the close
of their calendar or fiscal year.

{3} A retailer who files on an annual basis shall not be required to file
a sales and use tax “annual information return” if:

(a) Deductions and exemptions are itemized on the sales tax return
filed for the year, and

(b) Gross receipts reported for income tax and sales tax purposes are
the same amount.

Note: The interpretations in this rule are effective under the general sales and use tax law
effective on and after September 1, 1989, excopt that the $300 standard applies to taxable
years beginning on and after the date of the rule’s adoption. A $100 standard applies to
taxabla years prior to the date of the rule’s adoption. The $300 standard was adopted sffec-
tive January I, 1979 to apply to the 1978 taxable year and thereafter.

History: Cr. Reglster, December, 1978, No. 278, eff, 1.1-79,

Tax 11.94 Wisconsin sales and tazable transportation charges,
(ss. 71.51(4) (intro.) and (d) and {4r), and 77.52(1), Stats.) (1) “Wis-
CONSIN SALE.” (a) A Wisconsin sale takes place at the time and place
possession of tangible personal property transfers from the seller or its
agent to the purchaser or its agent pursuant to s. 77.51 (4r), Stats.

(b) When a Wisconsin seller transfers possession o a purchaser at the
seller’s Wisconsin place of business and the purchaser either removes
the property itself or hires a contract carrier to remove the property,
possession transfers to the purchaser in Wisconsin and there has heen a
Wisconsin sale. Conversely, when a Wisconsin seller ships or delivers

roperty from the seller’s Wisconsin place of business to an out-of-state
ocation, possession is transferred cutside Wisconsin and the sale is not
a Wisconsin sale. In the latter situation, the result is the same if property
is delivered using the seller's vehicle and employes or by a contract car-
rier engaged by the seller.

(c) When property is transferred from a seller to a purchaser via a
common carrier or by the United States postal service, the property
shall be deemed in the possession of the purchaser when it is turned over
to the purchaser or its agent by the common catrier or postal service at
the destination regardless of the f.o.b, point and regardless of the
method by which the freight or postage is paid.

(d) Gifts purchased in Wisconsin by residents or nonresidents and
shipped out-of-state by the seller at the direction of the purchaser shall
not be subject to the sales or use tax if the purchaser does not take physi-
cal possession of the gift at the time of sale. However, if the purchaser
takes possession of the gift at the time of the sale, the sale is taxable.

{e) Section 77.51(4) (d), Stats., applies to a situation where tangible
personal property is delivered to a purchaser in this state by an owner of
the property or where a Wisconsin office of the owner or former owner of

Register, December, 1980, No. 300
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the property aids in making the delivery. Therefore, if a Wisconsin man-
ufacturer ships or turns over such property tc a purchaser in

Register, December, 1880, No. 380




	300Tax11.pdf 

